
 

&ontents 

PreIace . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   xiii 
Yves CHARBIT 

Presentation oI Authors . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   xv 

IntroGuction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   xxi 
Yves CHARBIT 

Part �� )ragile PoSulations . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   1 

&haSter �� 'isaEilit\� )orceG 0igration anG Human  
Rights oI 'isaEleG ReIugees . . . . . . . . . . . . . . . . . . . . . . . . . .   3 
Lucy FISKE 

1.1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   3 
1.2. Approaches to disability: from medicalization to rights . . . . . . . . . .   5 
1.3. Human rights: an institutional and political proMect . . . . . . . . . . . .   7 
1.4. Invisibility of refugees with disabilities . . . . . . . . . . . . . . . . . . .   10 
1.5. Disability and refugee displacement . . . . . . . . . . . . . . . . . . . . .   11 

1.5.1. Border protection and migration management . . . . . . . . . . . .   12 
1.5.2. Disability in transit countries and camps . . . . . . . . . . . . . . .   13 
1.5.3. Disability in resettlement programs . . . . . . . . . . . . . . . . . .   15 

 



vi     Immigration Policies Against Human Rights 2 

1.6. Effects of the ICPRD on refugees with disabilities . . . . . . . . . . . .   16 
1.6.1. UNHCR operations . . . . . . . . . . . . . . . . . . . . . . . . . . . .   16 
1.6.2. Asylum procedures within the country . . . . . . . . . . . . . . . .   17 

1.7. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   20 
1.8. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   21 

&haSter 2� Protection oI the Human Rights oI ReIugee  
:omen anG *irls  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   27 
Susan F. 0ARTIN 

2.1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   27 
2.2. Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   28 
2.3. Progress in implementing policies, commitments and guidelines . . . .   31 

2.3.1. Legal protection . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   31 
2.3.2. The right to physical security . . . . . . . . . . . . . . . . . . . . . .   34 
2.3.3. The right to assistance and income generation . . . . . . . . . . . .   37 

2.4. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   42 
2.5. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   44 

&haSter �� 'eSriYing the /iEert\ oI 0igrant &hilGren�  
7he )rench /aZ oI -anuar\ 2�� 2�2� . . . . . . . . . . . . . . . . . . . .   47 
Florian AU02ND  

3.1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   47 
3.2. A movement toward universal protection standards: the principle of 
prohibition of administrative detention of children . . . . . . . . . . . . . . .   50 

3.2.1. A merger as part of a gradual development . . . . . . . . . . . . . .   51 
3.2.2. A change partly motivated by international  
human rights legislation . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   53 

3.3. Relative alignment: a partial and deferred prohibition . . . . . . . . . . .   56 
3.3.1. A delayed ban in 0ayotte . . . . . . . . . . . . . . . . . . . . . . . .   57 
3.3.2. A ban reserved for detention centers . . . . . . . . . . . . . . . . . .   59 

3.4. Conclusion: partial alignment with international human rights law . . .   61 
3.5. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   62 

&haSter �� 'eSriYing the 9oices� 7ransnational ReSression  
oI %urmese ReIugee 'iasSora in -aSan . . . . . . . . . . . . . . . . . .   65 
Yasuhiro HIT20I 

4.1. Introduction: an authoritarian state governing the diaspora . . . . . . . .   65 



Contents     vii 

4.2. Burmese refugee diaspora in Japan . . . . . . . . . . . . . . . . . . . . . .   67 
4.2.1. 0yanmar’s political history from 1988 to the present . . . . . . .   67 
4.2.2. Burmese refugee communities and political actions in Japan . . .   69 

4.3. Data and research method . . . . . . . . . . . . . . . . . . . . . . . . . . .   70 
4.4. Transnational authoritarian repression of Burmese  
refugee diasporas in Japan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   71 

4.4.1. Strategies of transnational repression: subMects and outlaws . . . .   71 
4.4.2. Strategies of transnational legitimation: patriots and traitors . . .   76 
4.4.3. Strategies of transnational co-optation: clients . . . . . . . . . . . .   77 

4.5. Discussion and conclusion: human rights for  
refugees after refugee protection . . . . . . . . . . . . . . . . . . . . . . . . . .   79 
4.6. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   82 

&haSter �� (uroSe anG the 6SeciIic )ragilit\ oI  
8naccomSanieG 0inors in 6Sain . . . . . . . . . . . . . . . . . . . . . . .   85 
Rut BER0EJ2-CASAD2 and Sara CARRASC2-GRANGER 

5.1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   85 
5.2. Conceptualizing vulnerability for unaccompanied foreign minors . . .   87 
5.3. 0ethodology . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   89 
5.4. Vulnerabilities in origin, transit and immigration country . . . . . . . .   90 

5.4.1. Vulnerability in origin . . . . . . . . . . . . . . . . . . . . . . . . . .   91 
5.4.2. Vulnerability in transit . . . . . . . . . . . . . . . . . . . . . . . . . .   92 
5.4.3. Vulnerabilities once in Europe . . . . . . . . . . . . . . . . . . . . .   94 

5.5. Institutional and structural maintenance of vulnerabilities:  
the Spanish case of unaccompanied minors in the Canary Islands . . . . . .   96 
5.6. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   101 
5.7. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   102 

Part 2� 9ulneraEilit\ InGuceG E\ Institutional 9iolence . . . . . . . . .   105 

&haSter �� (8 Pact on 0igration anG As\lum� ³6orting´  
at the %orGers that 9iolates )unGamental Rights . . . . . . . . . . . .   107 
Claire R2DIER 

6.1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   107 
6.2. The migrant before being an asylum seeker . . . . . . . . . . . . . . . . .   108 
 
 



viii     Immigration Policies Against Human Rights 2 

6.3. Sorting at frontiers: the fiction of ³non-entry´ into  
European territory . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   110 

6.3.1. Screening, a mechanism ill-suited to taking vulnerability  
into account . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   111 
6.3.2. Alerts from UN special reporters . . . . . . . . . . . . . . . . . . . .   112 

6.4. Asylum at the border: a degraded procedure . . . . . . . . . . . . . . . .   114 
6.5. Hotspots: a worrying model . . . . . . . . . . . . . . . . . . . . . . . . . .   116 
6.6. The generalization of detention at borders . . . . . . . . . . . . . . . . . .   117 
6.7. Denial of minors’ rights . . . . . . . . . . . . . . . . . . . . . . . . . . . .   120 
6.8. Sorting at the border, an unmanageable procedure . . . . . . . . . . . . .   121 
6.9. Pushing migrants ever further away . . . . . . . . . . . . . . . . . . . . .   123 
6.10. Renunciations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   124 
6.11. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   125 

&haSter �� Rohing\a ReIugees in InGia�  
7he 6tate anG the &ourt . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   129 
Ravi NAIR 

7.1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   129 
7.2. Legal lacunae in the Supreme Court order. . . . . . . . . . . . . . . . . .   130 

7.2.1. The principle of non-refoulement . . . . . . . . . . . . . . . . . . .   131 
7.2.2. The narrowness of the Mudicial conception of natural Mustice . . .   132 
7.2.3. India’s recent and shameful record on the Rohingyas . . . . . . . .   133 

7.3. The obligation of non-refoulement . . . . . . . . . . . . . . . . . . . . . .   135 
7.3.1. India is bound by non-refoulement under other treaties . . . . . .   136 
7.3.2. 0ain practical challenges . . . . . . . . . . . . . . . . . . . . . . . .   137 

7.4. The refoulement of the Rohingya in practice . . . . . . . . . . . . . . . .   138 
7.4.1. Refoulement at the borders . . . . . . . . . . . . . . . . . . . . . . .   138 
7.4.2. How does this constitute a violation of human rights" . . . . . . .   139 
7.4.3. Chilli grenades . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   142 
7.4.4. Electric pulse guns . . . . . . . . . . . . . . . . . . . . . . . . . . . .   143 
7.4.5. Chain of command . . . . . . . . . . . . . . . . . . . . . . . . . . . .   143 
7.4.6. Torture, cruel and inhuman treatment . . . . . . . . . . . . . . . . .   144 
7.4.7. Violence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   147 

7.5. Conclusion: right to an investigation and effective remedy. . . . . . . .   148 
7.6. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   148 



Contents     i[ 

&haSter �� )ree &hoice Eut 9ar\ing ReceStion� 8Nrainian  
ReIugees in the (8 anG %e\onG . . . . . . . . . . . . . . . . . . . . . . .   151 
Dietrich THRbNHARDT 

8.1. Introduction. Free choice in Europe: a decision taken under  
the pressure of war . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   151 
8.2. Citizen action and reception . . . . . . . . . . . . . . . . . . . . . . . . . .   152 
8.3. Work and recognition of qualifications in Eastern EU countries . . . .   153 
8.4. Skill degradation and dependence on social assistance in  
western EU countries . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   155 
8.5. The different forms of social assistance in Europe . . . . . . . . . . . . .   156 
8.6. Where did Ukrainian refugees go" And why" . . . . . . . . . . . . . . .   158 
8.7. What lessons can we learn from this" . . . . . . . . . . . . . . . . . . . .   161 
8.8. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   162 

&haSter �� 7he (nG oI the International ReIugee Regime�  
A &ritical Anal\sis oI ReIugee ReSatriation anG the  
³&omSliance 'eIicit´ in .en\a . . . . . . . . . . . . . . . . . . . . . . . .   167 
Akiko SUGIKI  

9.1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   167 
9.2. Conceptual framework . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   169 

9.2.1. Definitions and a constructivist approach to the international  
refugee regime . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   169 
9.2.2. Research on the norms and dynamics of the international  
refugee regime . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   171 

9.3. The principle of non-refoulement and the repatriation of refugees . . .   174 
9.3.1. The norm relating to the repatriation of refugees . . . . . . . . . .   174 
9.3.2. The principle of non-refoulement and challenges to norms . . . .   175 

9.4. 2verview: refugee policies in Kenya . . . . . . . . . . . . . . . . . . . . .   177 
9.4.1. Transformation of Kenyan refugee policies . . . . . . . . . . . . .   177 
9.4.2. PRV and the repatriation of Somali refugees . . . . . . . . . . . . .   179 

9.5. Kenya’s failure to respect the principle of non-refoulement and its 
implications for the international refugee regime . . . . . . . . . . . . . . . .   182 
9.6. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   185 
9.7. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   186 



[     Immigration Policies Against Human Rights 2 

&haSter ��� Practices 'erogating Irom the Rights oI  
)oreigners in 0a\otte . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   191 
Franck TE0P2RAL 

10.1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   191 
10.2. Historical and legal context . . . . . . . . . . . . . . . . . . . . . . . . . .   192 
10.3. An alarming demographic, social and economic situation . . . . . . .   194 
10.4. Derogations from the rights of foreigners in 0ayotte . . . . . . . . . .   197 
10.5. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   201 
10.6. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   201 

Part �� 9ulneraEilit\ InGuceG E\ PriYate 9iolence . . . . . . . . . . . . .   205 

&haSter ��� ³1o 2thers´ PunitiYe 9iolence anG ([traMuGicial 
Punishment oI 0igrants in Argentina . . . . . . . . . . . . . . . . . . . .   207 
Sebastian VI4UEIRA  

11.1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   207 
11.2. The context of the punitive turn in Latin America . . . . . . . . . . . .   208 
11.3. ExtraMudicial punishment and vigilantism . . . . . . . . . . . . . . . . .   210 

11.3.1. Presentation of the proMect ³Castigo por mano propia. La cultura  
del vigilantismo y la violencia punitiva en Córdoba, Argentina´ . . . . .   211 
11.3.2. Preliminary data . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   211 
11.3.3. State law, extraMudicial sanctions and vigilantism . . . . . . . . .   212 

11.4. Lynching in Argentina and Chile . . . . . . . . . . . . . . . . . . . . . .   214 
11.4.1. Lynchers, lynchees and migrants . . . . . . . . . . . . . . . . . . .   214 
11.4.2. Cases of vigilantism against migrants in Argentina . . . . . . . .   215 
11.4.3. The Barrio Nuestro Hogar III neighborhood in Córdoba . . . . .   216 

11.5. Final reflections . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   217 
11.6. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   218 

&haSter �2� 0oroccan ³6traZEerr\ PicNers´ in 6Sain�  
0oGern�'a\ 6laYes" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   221 
Chadia ARAB 

12.1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   221 
12.2. A history of migration: women and strawberries . . . . . . . . . . . . .   223 

12.2.1. Intersectional sorting to work in the agricultural fields  
of southern Spain . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   223 
12.2.2. Some figures and background on this migration . . . . . . . . . .   224 



Contents     [i 

12.3. Violence and rights at work . . . . . . . . . . . . . . . . . . . . . . . . .   228 
12.3.1. Accommodation akin to prisons . . . . . . . . . . . . . . . . . . .   228 
12.3.2. Rights at work and exploitation . . . . . . . . . . . . . . . . . . . .   230 

12.4. Are the strawberry women modern-day slaves" An analysis  
of the rhetoric of slavery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   235 

12.4.1. The march of June 17, 2018: ³No slavery at work  
or sexual slavery´ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   235 
12.4.2. ³Jornaleras en lucha´, the birth of an intersectional  
resistance collective . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   238 
12.4.3. Civil society and political discourse: women as ³slaves´ . . . . .   238 

12.5. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   242 
12.6. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   243 

&haSter ��� 7he Intense ([Sloitation oI InGian  
:orNers in Italian Agriculture . . . . . . . . . . . . . . . . . . . . . . . . .   245 
0arco 20I==2L2 

13.1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   245 
13.2. Labor exploitation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   246 
13.3. 0ethodology . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   250 
13.4. 0igration flows and labor exploitation . . . . . . . . . . . . . . . . . . .   252 

13.4.1. The labor market and the exploitation of immigrant workers . .   253 
13.4.2. The Indian community as a context for analysis . . . . . . . . . .   255 
13.4.3. Exploitation of Indian workers . . . . . . . . . . . . . . . . . . . .   256 
13.4.4. The Bella Farnia proMect for the emancipation of  
Indian workers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   261 
13.4.5. The Joban Singh-Dignity proMect: an effort to repair the  
lives of migrant workers . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   264 
13.4.6. Articolo 1 proMect against labor exploitation: the orthopedic  
function of rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   265 

13.5. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   266 
13.6. References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   267 

/ist oI Authors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   271 

InGe[ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   273 

 


